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April 13, 2015

Re: Baltimore County Board of Education
Ann Miller, Complainant

Ann Miller, Complainant, alleges that the Board=olucation of Baltimore
County (“school board”) violated the Open Meetidgs in two ways. First, she
alleges, the members of the school board met pfiwavith the county
executive in small groups, none constituting a gagrin order to circumvent
the Act’'s requirement that the school board meethan open. Second, she
alleges, the school board did not comply with §13;2he section of the Act
that requires public bodies to designate the nah@nemployee, officer, or
member to receive training in the Act and sendpeson’s name to us. The
designee must then take the trainingComplainant also alleged that the

1 Statutory references are to the General Prodsiaticle of the Maryland Code.
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Baltimore County Executive violated the Act. As wal explain below, we
have dismissed that allegation.

We begin with the training requirement, as theesadssue. The school
board timely designated its general counsel, adctystem employee who
attends all of its meetings, and she promptly ceteol the online course
specified in the Act as one of the ways to fulfiie requirement. The school
board did not send her name to us within the deadiet by § 3-213. Given the
school board’'s timely compliance with the more impot aspect of the
provision—ensuring that an employee who attendsmiéetings is actually
trained—we do not regard that omission as a sutistarolation.

The more substantive issue is whether the confesebetween the county
executive and small groups of school board memivers “meetings” subject
to the Act’s requirement that public bodies “meiet’public. See§ 3-102, 3-
105. If the conferences were not “meetings,” thet Aid not apply. In
addressing the question, we have always applieAdtie definition of the verb
“to meet,” which is satisfied only when a quorumiisf members is present.
However, the Court of Appeals of Maryland has degtmgathering of less than
a quorum of members to be subject to the Act. Asewplained in &MCB
Opinions56 (2012), that happened when the gathering oeduasis part of a
practice referred to in other states as a “wallgngrum.” If the conferences
were “meetings” by either route, then the scho@rtavould have violated the
Act by failing to give public notice and invite thmublic to them. We will
address each route.

The Act defines the verb “to meet” as “to convengquorum of a public
body to consider public business.” § 3-101(g). Urtle Act, a “quorum” is a
majority of the members of a public body, or therfiber of members that the
law requires.” 8§ 3-101(k). The school board’s havalb states: “A quorum
consisting of a majority of the full Board mustr@sent in order to convene a
meeting.” The school board’s response states igabbard comprises eleven
appointed members and one student member. Itdeamfrom the response
whether the student member’s presence counts toavgutbrum, but, for our
purposes, the minimum number would be six. Theaese states that the
county executive met with the board members in gsoof one to three
members, well short of a quorum. So, the membersferences with the county
executive were not “meetings” within the Act’s defion.

Whether the conferences should be deemed to lpecstdb the Act poses a
more difficult question, both factually and legalliye explained the “walking
guorum” concept in MCB Opinions56 and incorporate that explanation
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here? In short, courts from other states have usedeha to describe small
meetings through which some members, or even siatfjlate in such a way
that a quorum is, in effect, deliberating togethéfithout using the term
“walking quorum,” the Maryland Court of Appeals Hasld that a city council
violated the Act, even in the absence of an agualum, because members of
the council were being cycled through the room tfag express purpose of
avoiding public discussiorbee Community and Labor United for Baltimore
Charter Committee (“C.L.U.B.”) v. Baltimore City Bad of Elections377 Md.
183 (2003). Although the Court neither explainsdéasoning nor cited the out-
of-state cases on the practice, the council prasgle@stimony that she intended
to exclude the public from the discussion was tyeaentral to the result.
Another important fact was that a quorum of thenmiluvas sometimes in the
room, and sometimes not, during the discussiorh Wié practical result that
the group was in effect deliberating as a body eviean the gathering fell one
member short of a quorum. Here, we will look te facts of the school board
members’ conferences with the county executivggrasented to us, for these
two sets of circumstances.

As described in the school board’s response, trdecences occurred
during the time when the Board was considering twreto adopt the budget
proposed by the superintendent. After the schoatdbeld a public hearing on
the superintendent’s proposed budget, but befagtiblic work session that
the school board had scheduled for discussioneofrtatter, the school board’s
office “received a telephone call from the Counke€&utive’s office, requesting
meetings with Board members.” In Baltimore Courthg response explains,
the county executive has the power to reduce oy deajor categories of the
budget. The meetings were “scheduled between thmt¢dxecutive and the
members of the Board, on dates and times that ezreenient and available to
the Board members.” The meetings, attended bymteee members at a time,
occurred “over about eight days.” At the meetirtgs, response explains, “the
County Executive explained to the Board memberstiieaCounty would likely
be unable to fund the Superintendent’s proposedddiuat the level set forth in
the proposal.” The response states, “There weehberations or discussions
among the Board members, who mostly listened ta WeaCounty Executive
had to say. Certainly no decisions were reachddeatneetings.” Complainant
inferred otherwise; she states that the proposeddiuhat was introduced at
the public work session had been reduced by eightedlion dollars, as
reported in a Baltimore Sun article that she attddio the complaint.

2 Qur opinions can be accessed online through theiniGns” link at
http://www.oag.statemd.us/Opengov/Open meetings/index.htm.




9 Official Opinions of the Compliance Board 234 (2015) 237

These circumstances differ from the fact€ih.U.B, which, it should be
noted, were found after discovery and trial of taets through the judicial
process. Here, we cannot conclude that the school boanhimees wished to
evade the Act; the county executive, not they,jated the meetings, and a
person would have to speculate to ascribe to theatdooard members any
motive besides accommodating the county executirexisiest to speak with
them. So, although the members acquiesced in thetg@xecutive’s way of
communicating with them, nothing before us suggésas they deliberately
scheduled the meetings in such a way as to avdiltbdating among themselves
in public. Likewise, we cannot conclude that merslveere cycled through the
meetings to such an extent that the group, as &wvas interacting on public
business; nothing suggests that practice either.

Absent circumstances such as those noted by thet ©d Appeals in
C.L.U.B, the Act does not make it illegal for members giudlic body, when
alone or with less than a quorum, to hear othguglions on public business.
What occurred here was not a violation of the Axtt instead a failure of
awareness of the perception created by these emukes, held privately in a
one-week period between two open meetings on ttgdiuat the request of an
official with authority over the budget, and, seegty unnecessarily, in small
groups. Not surprisingly, these private confersnoethe middle of a public
process drew the attention of the press and theisos of members of the
public.

We have two loose ends to tie up. First, the Gaimant alleged also that
the county executive violated the Act. The Act &xpbnly to the conduct of a
“public body,” and, to be a “public body” under tAet, the entity must consist
of “at least two individuals.” § 3-101(h)(1)(i). h& county executive, by
himself, is thus not required to give notice of beparately-held conferences
with other people. We therefore dismiss that aliega Next, the school board
asserts, by way of a back-up argument, that the beesrwere performing an
“administrative function” by hearing the county ewéve’s view on budget
constraints and that the conferences were thenebm@t from the Act under
the Act’s exclusion for that functiorSee§ 3-103(a). On that, we simply caution
that the application of the administrative functexclusion to discussions such

3 The Compliance Board complaint mechanism is natamous to a judicial or
administrative proceeding in which a fact-finderymake testimony under oath,
assess credibility and intent, and determine tigatsi of the parties. The
Compliance Board was not set up to do any of thibsegs; our process was
designed instead to give members of the public atwalraw our attention to a
public body’s violations so that we can give thélpubody relatively fast guidance
on how to comply with the Act. Fact-intensive dii@mss such as intent are thus
difficult for us to resolve.
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as these is uncertain at best. Although earligriops have suggested that the
preparation of particular line items in a budgegimihave been administrative,
we have some doubt that consideration of the ovgualstion of the size of the
budget falls within the definition. More likely, d@h topic would fall instead
within the advisory function, defined by the Act dke “making of
recommendations . . . under a delegation of respitinsby . . . law.” § 3-
101(c).

In conclusion, we have not found that the schaart violated the Act
when its members met separately with the countgw®ee in groups of three
of less. We have dismissed the complaint as tcoli@ty executive and given
advice on the administrative function exclusion.

Open Meetings Compliance Board

Monica J. Johnson, Esquire
Wanda Martinez, Esquire



